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SECURED CREDITORS IN BANKRUPTCY
UNDER FLORIDA LAW
HAROLD FR~Asivr
Because of general business conditions existing in the United States
today, the average lawyer can no longer be complacent about questions involving the bankruptcy field. To prepare mortgages, leases,
conditional sales, and other security instruments properly, the lawyer
must understand certain features of the Bankruptcy Act. After the
instrument has been prepared, consideration has passed, and the debtor subsequently has filed a petition in bankruptcy, the damage is
, :',I
done.
Although the rising rate of insolvencies has been referred to as a
"temporary readjustment," the statistics should be viewed as a warning
to the future. The report of the Administrative Office of the United
States Courts for the fiscal year ending June 80, 1957, reflects that
73,761 bankruptcy cases were filed in the year 1957. This represents
an increase of 18.8% over the bankruptcy cases filed in the year 1956,
and is the greatest number of bankruptcy cases ever filed in one year,
exceeding by approximately 3700 cases the previous high in 1932.1
The scene is no different in Florida. In the United States District
Court for the Southern District of Florida, Miami Division, 169 bankruptcy cases were filed from January 1, 1956, through November 31,
1956. From January 1, 1957, through November 25, 1957, however,
223 cases were filed.
RIGHTS OF THE TRUSTEE

In discussing secured claims, principal interest centers in the
2
"strong-arm" clause of the Bankruptcy Act, which reads as follows:
"The trustee may have the benefit of all defenses available to
the bankrupt as against third persons, including statutes of
limitation, statutes of frauds, usury, and other personal defenses; and a waiver of any such defense by the bankrupt after
bankruptcy shall not bind the trustee. The trustee, as to all
*A.B. 1946, University of Virginia; LL.B. 1949, University of Miami; member of
Miami, Florida, Bar.
ICovEy, TABLEs OF BANKRUPTCY STATISTICS 1 (1958).
252 STAT. 881 (1938), 11 U.S.C. §110 (c) (1952).
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property, whether or not coming into possession or control of
the court, upon which a creditor of the bankrupt could have
obtained a lien by legal or equitable proceedings at the date
of bankruptcy, shall be deemed vested as of such date with all
the rights, remedies, and powers of a creditor then holding a
lien thereon by such proceedings, whether or not such a creditor actually exists."
This provision has been interpreted as placing the trustee "by force
of law" in the status of the "ideal creditor, irreproachable and without notice, armed cap-a-pie with every right and power which is conferred by the law of the state upon its most favored creditor who has
acquired a lien by legal or equitable proceedings." 3 Applying this
interpretation in Florida, the trustee is put in the position of a judgment creditor with a lien recorded by the clerk of the circuit court of
every county in the state, and with a writ of execution in the hands
of the sheriff. Also, he would be deemed to hold a valid garnishment
on every account receivable and an attachment on every parcel of
personal property. If, therefore, under state law a valid judgment
lienholder armed with process can acquire a greater right than can the
secured creditor, the security must fall.
Section 60 of the Bankruptcy Act 4 carries the title of the trustee
a step further. Under subsection (a) (1), the trustee may set aside a
transfer in payment of an antecedent debt made when the debtor was
insolvent and within four months prior to the filing of a petition in
bankruptcy, if the creditor knew or should have known of the insolvency of the debtor. This would not appear to concern the ordinary secured creditor when consideration passes at the time the instrument is executed, except for the express provisions of subsection
(a) (2). Under this section a transfer of property, which would include the execution of a mortgage, is deemed to have been made
"when it becomes so far perfected that no subsequent lien upon such
property obtainable by legal or equitable proceedings on a simple contract could become superior to the rights of the transferee." Therefore, if a mortgage is executed and withheld from record, for the purposes of section 60 the transfer of consideration is construed to take
place at the time the instrument is recorded and is payment of an
antecedent debt.
3

1n re Waynesboro Motor Co., 60 F.2d 668, 669 (S.D. Miss. 1932).
464 STAT. 25 (1950), 11 U.S.C. §96 (a) (1) (1952).
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CHATTEL MORTGAGES

Section 698.01 of Florida Statutes 1957 provides:
"No chattel mortgage shall be valid or effectual against
creditors or subsequent purchasers for a valuable consideration
and without notice unless it be recorded, or unless the property
included in it be delivered to the mortgagee and continue to
remain truly and bona fide in his possession."
It is obvious, therefore, that unless a chattel mortgage is recorded
prior to the filing of a petition in bankruptcy the mortgage will be
void as to the trustee in bankruptcy when the chattels remain in the
possession of the mortgagor.
In the sale of businesses in their entirety, chattel mortgages are
often drawn up as security for the purchase price. A chattel mortgage
on merchandise exposed for sale in the usual course of business is void
as to a trustee in bankruptcy5 unless it is recorded.
In order to perfect a valid lien against motor vehicles a notice
of lien must be recorded with the Commissioner of Motor Vehicles in
accordance with section 319.27 (2) of Florida Statutes 1957. In the recent court of appeals case of Murray v. G. F. C. Corp.,6 section 319.27
(2) was considered in detail. The court held that, even though a
chattel mortgage is not noted on the title of a motor vehicle, it is
prior in right to a general creditor who has not obtained a lien against
the mortgaged vehicle. It must be noted, however, that the trustee
in bankruptcy is in the position of a judgment creditor armed with
process; and, by the express provision of the statute, unless the chattel
mortgage is noted on the title certificate the trustee will prevail.
A conditional sales contract is valid against the trustee in bankruptcy even though the instrument was not recorded, if the transaction was consummated less than two years prior to the bankruptcy
of the conditional sales vendee.7 If more than two years have elapsed,
the contract will not be sustained against the trustee in bankruptcy
unless it was recorded.8
sGarrett & Co. v. Mercantile Nat'l Bank, 120 F.2d 821 (5th Cir. 1941); In re
Brinson, 8 F.2d 667 (S.D. Fla. 1925).
6214 F.2d 344 (5th Cir. 1954).
7FLA. STAT. §726.09 (1957).
SHudnall v. Paine, 39 Fla. 67, 21 So. 791 (1897).
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LANDLORD AND TENANT

One of the most confusing problems arising in the liquidation of
a bankruptcy estate is a determination of the rights of the landlord,
since the Bankruptcy Act contains specific provisions as to the amount
and priority of the landlord's claim and these generally are in direct
conflict with applicable state statutes.
In Florida the landlord derives his lien from state law under section 83.08 of Florida Statutes 1957:
"Every person to whom rent may be due, his heirs, executors, administrators or assigns, shall have a lien for such rent
upon the property found upon or off the premises leased or
rented, and in the possession of any person, as follows:
(1) Upon agricultural products raised on the land leased
or rented for the current year. This lien shall be superior to
all other liens, though of older date.
(2) Upon all other property of the lessee or his sub-lessee
or assigns, usually kept on the premises. This lien shall be
superior to any lien acquired subsequent to the bringing of
such property on the premises leased.
(3) Upon all other property of the defendant. This lien
shall date from the levy of the distress warrant hereinafter
provided."
The lease does not have to be recorded, and the lien attaches at the
commencement of the tenancy or as soon as chattels are brought upon
the premises; 9 however, the landlord's lien does not attach to the
property unless title is in the lessee. Therefore, the lien will not attach to property sold under a conditional sales contract10 or under a
purchase money chattel mortgage."
Unless the landlord has distressed the property of the debtor prior
to the filing of the petition, the landlord is relegated to the fifth priority under section 64 of the Bankruptcy Act.' 2 This section provides the

following priorities:
9Lovett v. Lee, 141 Fla. 395, 193 So. 538 (1940).
10Baer v. General Motors Acceptance Corp., 101 Fla. 913, 132 So. 817 (1931);
Edwards v. Baldwin Piano Co., 79 Fla. 143, 83 So. 915 (1920); Hudnall v. Paine, 39
Fla. 67, 21 So. 791 (1897).
"'Powell v. Lounel, Inc., 173 F.2d 743 (5th Cir. 1949).
1266 STAT. 426, 11 U.S.C. §104 (1952).
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(1) administration expenses;
(2) wages not exceeding $600.00, earned within six months prior
to the filing of the petition;
(3) costs incurred in successful objection to discharge, refusal
to confirm plan of arrangement, or production of evidence
sufficient to convict under bankruptcy fraud;
(4) taxes due United States, cities, states, or counties;
(5) rent claims.
In an increasing number of bankruptcy cases, the bankruptcy estate
is not sufficient to pay the first four priorities. In this event the claim
of the landlord is completely worthless. Therefore, the unpaid lessor
cannot depend upon his automatic lien to protect him against the
trustee in bankruptcy, but he should distress the property as quickly
as possible. In Florida the rights of the landlord are presumably
further modified by a recent court decision, In the Matter of Quaker
City Uniform Co.,13 which will be discussed under a separate heading.
The question of whether a security deposit or a prepayment of
rent is valid against the trustee is directly governed by state law.
Under the 1931 case of Casino Amusement Co. v. Ocean Beach
Amusement Co.,14 which is still in full force and effect, advance rentals are defaulted to the lessor upon lessee's default in the lease. The
trustee has no greater right to the return of advance rentals than the
bankrupt lessee. On the other hand, a security deposit is susceptible
to setoff by the trustee in accordance with the applicable Florida
law in connection with liquidated damages.' 5
The Quaker City Uniform Case
Section 67c of the Bankruptcy Act was amended in 1952.16 The
purpose of the amendment was to limit liens for rent to the threemonth period specified in section 64, thus preventing the landlord
from accumulating rentals over a period of months and, in event of
bankruptcy, obtaining payment in full. The amendments were for
the further purposes of guaranteeing officers of the court their costs in
administering the estate and protecting wage earners, who in most
13238 F.2d 155 (3d Cir. 1956), cert. denied, 352 U.S. 1030 (1957).
14101 Fla. 59, 133 So. 559 (1931).
5sHousholder v. Black, 62 So.2d 50 (Fla. 1952); Glynn v. Roberson, 58 So.2d
676 (Fla. 1952).
1666 STAT. 427, 11 U.S.C. §107 (c) (1952).
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litigation are "the forgotten men." The net effect, however, is to set
up a series of ambiguous "circuities" concerning the effect of possession, subordination of the trustee, and invalidity of liens. Many
authors have questioned the meaning of the statute and its probable
effect, 17 but no one appears to have a satisfactory explanation. The
section will probably be amended in the near future, and it is to be
hoped that the conclusions reached will be much easier to understand
and apply.
The controlling interpretation of this amendment is as pronounced in the Quaker City Uniform case. The bankrupt's assets consisted entirely of personal property, subject at the time of the filing
of the petition in bankruptcy to certain chattel mortgages and a
landlord's lien perfected by a distress action. The question involved
was the priority among administration expenses, wages, landlord's
statutory lien, and the chattel mortgages. The court held that the
priorities were as follows: (1) cost of administration, (2) wage claimants, (3) landlord, (4) chattel mortgagees. Since there were insufficient moneys to pay all claimants, the secured claims of the landlord
and the chattel mortgagees were wiped out entirely. The decision
has been attacked by finance companies interested in chattel mortgages, but no plausible alternative has been suggested at this time.
The court stated:' 8
"In view of the fact that Congressional intent was to favor
expenses of administration and wage claims while leaving
state priorities unaffected, we hold that the lien of the chattel
mortgage, inferior under state law, is by necessary implication
postponed by Section 67, sub. c, to a position behind the subordinated landlord's lien."
Because their security is adversely affected, banks and finance companies should be aware of this statute as interpreted by this decision.
In this particular case the landlord had distressed the personal
property prior to the filing of the petition. The question of priority
between chattel mortgagee and landlord, if no distress was filed prior
to the filing of the bankruptcy petition, has not been answered. It is
submitted that the priorities would remain the same, since under
17E.g., 4 COLLIER, BANKRUPTCY 296 (14th ed. 1954); Kennedy, Statutory Liens in
Bankruptcy, 39 MINN. L. REV. 697 (1955); Wolfe, The Correlation of Liens and
Priorities,28 REF. J. 104 (July 1954).
1s238 F.2d at 159.
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Florida law the landlord has a lien from the date of the lease. There
seems to be no reason why the claim of the chattel mortgagee should
be promoted above the claims of the landlord by the filing of the petition in bankruptcy.
The extraordinary general consequences of the Quaker City case,
in broader contexts, are well summarized by one writer:1 9
"Under the court's interpretation of §67c, a mortgage lien becomes inferior to subsequent claims for administration expenses
and wages by the fortuitous existence of a senior postponed lien,
no matter how small a claim underlies such lien."
MF-cHNics' LiENs
The right of materialmen or subcontractors to file a mechanics'
lien is not affected by the filing of a petition in bankruptcy. Section
67b of the Bankruptcy Act 20 provides as follows:
"The provisions of section 60 of this Act to the contrary notwithstanding, statutory liens in favor of employees, contractors, mechanics, landlords, or other classes of persons, and statutory liens for taxes and debts owing to the United States or to
any State or any subdivision thereof, created or recognized by
the laws of the United States or of any State, may be valid
against the trustee, even though arising or perfected while the
debtor is insolvent and within four months prior to the filing
of the petition initiating a proceeding under this Act by or
against him. Where by such laws such liens are required to be
perfected and arise but are not perfected before bankruptcy,
they may nevertheless be valid, if perfected within the time
permitted by and in accordance with the requirements of such
laws, except that if such laws require the liens to be perfected
by the seizure of property, they shall instead be perfected by
filing notice thereof with the court."
It would appear that all questions involving mechanics' liens
would be determined by state law. An unusual situation recently
arose, however, in the bankruptcy court for the United States District
1970 H~Av. L. REv. 1296, 1298 (1957).
2066 STAT. 427, 11 U.S.C. §107 (c) (1952).
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Court for the Southern District of Florida, Miami Division, in Temco
Builders, Inc.21 The company had built twenty-four homes under
contract with Air Force officers stationed at Homestead Air Base.
When the petition in bankruptcy was filed, the real estate involved
was still in the bankrupt's name. Numerous mechanics' liens had
been filed prior to the petition in bankruptcy; these, of course, were
not affected. Several materialmen and subcontractors attempted to
enforce mechanics' liens on the property more than ninety days after
last delivery of materials and completion of their work. Under ordinary circumstances, when a materialman or a subcontractor has dealt
directly with the owner he has one year in which to enforce his right
of lien. 22 The bankruptcy court held, however, that the liens filed
more than ninety days after completion of the work were not valid
against the trustee in bankruptcy, since he was endowed with the
rights of a judgment creditor on the day the petition was filed. The
referee reasoned that the trustee was in the same position as a mortgagee who has a superior right when the materialman fails to file
notice of lien within three months.23
ACCOUNTS RECEIVABLE

The use of accounts receivable as security is governed by chapter
524 of Florida Statutes 1957. This chapter requires that notice be
sent to the Secretary of State by the assignee. Florida is now one of
twenty-one states that require notice of filing.24 This notice must be
renewed on a year-to-year basis and is the only way to protect assignments of accounts receivable, since section 524.04 specifically provides
that a protected assignee is subject to judicial liens on the account
at the time his assignment becomes protected. This provision was
construed by the Court of Appeals for the Fifth Circuit, in M. M.
Landy, Inc. v. Nicholas, as follows:25
"We incline to the view that the draftsmen of the Florida
statute and the legislature were aware of the provision of the
21Still pending.
22Robert L. Weed, Architect, Inc. v. Horning, 159 Fla. 847, 33 So.2d 648 (1947).
23Frank T. Budge Co. v. Hortt, 32 F.2d 157 (5th Cir. 1929); Fisher Lumber Co.
v. Verhine, 147 Fla. 670, 3 So.2d 374 (1941).
24See Kupfer, Accounts Receivable Financing: A Legal and Practical Look-see,
62 COM. L.J. 331 (Nov. 1957).
25221 F.2d 923, 928, nA (5th Cir. 1955).
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Bankruptcy Act then giving the trustee in bankruptcy the rights
of any bona fide purchaser from or any creditor of the bankrupt. The effect of the language used by the legislature is to
give the trustee in bankruptcy a better right than an unrecorded assignee of accounts receivable (as the statute defines
them); and whether that was a primary motive of the legislature
or not, such was dearly the Congressional intent in §60, sub.
a .... The Florida statute is clear that an assignee's failure to
record would enable an actual creditor of the assignor to
establish superior rights by garnishing the account, and that
is the critical test adopted in the Bankruptcy Act."
A veritable bombshell hit the accounts receivable finance business
when the opinion in Republic National Bank of Dallas v. Vial26 was
rendered. This case was based upon the Texas statute for assignment
of accounts receivable, 27 which is practically identical with the statute
that existed in Florida prior to 1957.28 The Texas statute provides
that a notice of assignment, properly filed, is effective for a period
of three years. At the hearing before the referee it was established
that none of the accounts receivable in question was in existence at
the time statutory notice was filed. The court held that the only
assignments protected by the recording of the notice were those
presently due, or to become due, under a contract in existence at
the time of filing.
Immediately after this decision the Florida accounts receivable
statute was amended to protect a filing assignee "under an existing
contract, or under a future contract, entered into during the effective
period of the notice of assignment." 29 However, an assignment of
accounts receivable not in existence at the time statutory notice was
given to the Secretary of State is still open to attack unless a new
assignment was filed subsequent to the statute's effective date.
JUJRISDICrON OF THE BANKRuPTCY COURT

The principal function of the bankruptcy court is to liquidate
the assets of a bankrupt for the benefit of unsecured creditors, but
the court has a duty to secured creditors as well. Ordinarily, the at26232 F.2d 785 (5th Cir. 1956).
27TEx. REv. Crv. STAT. ANN. art. 260-1 (1947).
28FLA. STAT. §524.01 (1955).
29FIa. Laws 1957, §57-22.
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torney for the secured creditor views the bankruptcy court in a dim
light, primarily because he is unfamiliar with the procedures and
speedy remedies that can be effected by taking proper steps to liquidate
the assets encumbered by his security.
The bankruptcy court has jurisdiction over all assets in the bankrupt's hands at the time of filing. The court can ascertain the amount
and the priority of liens against assets of the bankrupt and order
the property sold free and clear of all liens, or subject to certain liens
and free and clear of other liens, or subject to all liens. The decision
usually rests with the trustee. In most instances a sale free and clear
of all liens should not be ordered unless there is a benefit to be expected for general creditors, but such a sale may be justified when
the validity of certain of the mortgages is questioned, or to effect a
more expeditious and less expensive liquidation of the assets. 30 Ordinarily, if the property is not worth more than the amount of the
valid encumbrances, the court will not order a sale free and clear of
liens over the objection of the secured creditor affected.
When there is a general estate, expenses of administration will
be charged against the general estate rather than against the security
of the mortgagee. If the entire estate consists of mortgaged property,
the mortgagee may be charged with administration expenses. The
generally accepted rule is that he will be charged only with the actual
costs of the sale, including costs reasonably incurred in the preservation of his property and the proportion of the administration expense attributable to the sale.31
Even under these circumstances the mortgagee should avail himself, whenever possible, of a bankruptcy liquidation free and clear of
liens, in which he has a right to bid to the amount of his lien. The
reason is obvious. A foreclosure action instituted in the circuit court
may take from two months to a year. In bankruptcy, ten-day notices
can be sent to all affected creditors and the mortgagee can effectively
foreclose his mortgage within twenty to thirty days. Bankruptcy costs
are minimized by statute, and the amount assessed against the mortgagee is far less than the costs involved in an ordinary foreclosure
suit. In most instances the trustee in bankruptcy and the court will
co-operate with the secured creditor in liquidating his security, since
the closing of the bankrupt estate will be accelerated and the trustee
will not have to intervene in a foreclosure suit in the state court.
304

COLLIER, BANKRUPTCY

1598 (14th ed. 1954).

314 CoLLIER, BANKRUPTCY 1606 (14th ed. 1954).
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An effective illustration of prompt action in the liquidation of an
estate for the benefit of all creditors is reflected in the Temco Builders,
Inc. case. Approximately twenty-four separate parcels of property
were involved, and each parcel was encumbered by a first and a
second mortgage and by numerous mechanics' liens. The trustee,
after examination of the abstract, filed a petition to determine the
amount and priority of liens; service was made upon each of the
lien claimants. At a hearing twelve days later, all of the lienholders
appeared to prove the amount and priority of their claims. The court
order determining the amount and priority of liens on each of the
parcels of real estate was entered approximately one week later, and
a sale of the property free and clear of all liens was set for two weeks
thereafter. Each claimant obviously profited by this procedure, since
liquidation was prompt and did not involve sizable administration
and legal expenses. The same procedure in the circuit court would
have necessitated separate foreclosures on each parcel, since the creditors were different. It is quite possible that the foreclosure could
not have been completed for at least six months to a year. Since some
of the properties involved were only partially completed, the incidental damage that might have been caused to the improvements by
delay during the litigation could have been disastrous.
As indicated by the rising rate of bankruptcies within the past
year, it is imperative that the attorney become familiar with the pitfalls that may arise in bankruptcy. He must be familiar with the
Florida statutes, the Bankruptcy Act, and the bankruptcy procedures.
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